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Sir Anthony Clarke, Master of the Rolls and Head of Civil Justice,

Civil Procedure Rules Committee,

Ministry of Justice,

5th Floor,

Selborne House,

54 Victoria Street,

London SW1E 6QW

23rd July 2008

Dear Sir Anthony,

Re:  Draft Amendments to the Civil Procedure Rules in relation to Access to Environmental Justice

On 10th June 2005, CAJE
 wrote to the Civil Procedure Rules Committee to endorse a letter from the Public Law Project and other NGOs concerning the judgment of the Court of Appeal in R (on the application of Corner House Research) v Secretary of State for Trade and Industry concerning protective costs orders in public law cases.

Our submission also followed the comments of Lord Justice Brooke in R (on the application of Sonia Burkett) v London Borough of Hammersmith and Fulham), which raised the problem of the potential liability of a non-publicly funded claimant for the legal costs of other parties and a possible conflict with the provisions of the UNECE Aarhus Convention, which requires access to the Courts in environmental cases be “fair, equitable, timely and not prohibitively expensive”.  

Although the Civil Procedure Rules Committee has remained silent on this issue in the intervening three years, much has happened.  Firstly, the European Commission is investigating a compliant, submitted by CAJE in 2006, that judicial procedures covered by the EC Public Participation Directive (namely Environmental Impact Assessment (EIA) and Integrated Pollution Prevention and Control (IPPC)) are required to fulfil the criteria in Article 9 of the Aarhus Convention referred to above.  CAJE understands that a letter of formal notice was sent to the UK in December 2007.  Shortly before this date, the European Commission published a report examining access to justice in 25 Member States, including the UK (“Measures on Access to Justice in Environmental Matters (Article 9(3)”).  In relation to the UK (which was ranked amongst the bottom five EU Member States examined), the report concluded:

“… the main obstacle to access to justice for members of the public or NGOs is the issue of costs in judicial review cases.  The problem is one of exposure and uncertainty.  At the beginning of a case it is impossible for the member of the public or the NGO to know how much money they will have to find if they lose.  The possibility of having to pay a large (and uncertain) bill means that people are unwilling to risk bringing legal proceedings to hold a public body for account for breaking the law.  Studies have indicated that a substantial number of potential applicants for judicial review in environmental matters have not proceeded because of the risks involved … In conclusion, it can be said that the potential costs of bringing an application for judicial review to challenge the acts or omissions of public authorities is a significant obstacle to access to justice in the United Kingdom.”

The EU Report was published whilst a Working Group on Access to Environmental Justice under the Chairmanship of the Hon. Mr Justice Sullivan was deliberating the very same issues: Whether current law and practice create barriers to access to justice in environmental matters in the context of the Aarhus Convention and what practical recommendations for changes in law and/or practice could be made to overcome such barriers.  The report of the Working Group “Ensuring access to environmental justice in England and Wales” was published in May 2008.  In his foreword, the Hon. Mr Justice Sullivan remarked: 

“Few would dispute that our procedures in the Administrative court, while no means perfect, are, for those who can afford them, “fair and equitable”; and despite the pressures on the Administrative Court’s list, they are capable of being “timely” in really urgent cases.  But who, apart from the very rich or the very poor, can afford to use them?  For the ordinary citizen, neither wealthy nor impecunious, can there be any real doubt that the Court’s procedures are prohibitively expensive?” 

In conclusion, Sir Jeremy observes that unless the Court’s approach to costs is altered so as to recognise that there is a public interest in securing compliance with environmental law, it will only be a matter of time before the UK is taken to task for failing to live up to its obligations under Aarhus.  

The report makes a number of recommendations to remedy the situation, including the need for Protective Costs Orders (PCOs) to secure compliance with the Aarhus Convention.  The Working Group also notes that conditions relating to the grant of PCOs established by the Court of Appeal’s judgment in Corner House (most notably those relating to “general public importance” and “no private interest”) should not apply in Aarhus cases.  In summary, if an individual Aarhus claimant, acting reasonably in the circumstances, would be prohibited by the level of costs or cost risks from bringing the case, then the court should make some form of PCO to ensure compliance.  

The report concludes that the principles and mechanisms identified in the report should eventually be reflected in a Practice Direction or the Civil Procedure Rules and applied to those cases to which Aarhus replies.  We also note that the Court of Appeal’s call for the Civil Procedure Rules Committee to codify the principles relating to protective costs orders in Corner House (paragraph 81) was repeated by the Court of Appeal as recently as July 2008 in R (on the application of Compton) v Wiltshire Primary Health Care Trust (paragraph 43).

You may recall that CAJE submitted a number of proposed amendments to Part 54 of the CPR (concerning judicial review) to the Civil Procedure Rules Committee in June 2005.  In recent months, CAJE has done further work on these amendments, in partnership with a small number of leading environmental lawyers, and we submit them to the Committee now for its consideration.  CAJE believes this issue to be one of some urgency.  In the light of ongoing infringement procedures against the UK, we believe the Committee should move swiftly to canvass public opinion on this subject.  

Should you require any further information on this subject please feel free to contact me.

Yours sincerely,
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Carol Hatton

Solicitor

WWF-UK (on behalf of CAJE)

Copy to:
Mr Justice Collins, Lead Judge, Administrative Court



Mr Justice Sullivan, Administrative Court

Mr Julio Garcia Burgues, Head of Infringements Unit, DG Environment, European Commission
Mr Chris Whaley, Defra

Mr Anthony Jeeves, Ministry of Justice
� 	The Coalition for Access to Justice for the Environment (CAJE) comprises Capacity Global, the Environmental Law Foundation, Friends of the Earth, Greenpeace, RSPB and WWF-UK
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